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taxpayers as a collective perceive  

the taxes to which they are subjec-

ted as being unjust. 

A notorious example of an on-

going tax revolt in this regard is E-

tolls—one which, objectively spea 

king, is quite successful. 

A tax revolt may also be occa-

sioned where taxpayers do not  

agree with the manner in which the 

government chooses to “spend”  

the portion of their earnings they 

had to part with, which is likely to  

be more applicable in the present 

context. 

Under a tax revolt, one may 

broadly identify two types of tax-

payers; those who simply do not 

(and never have) paid taxes, perhaps 

out of disdain for the very concept 

thereof; and those who, from some 

misguided sense of virtue, feel justi-

fied in discontinuing their tax obli-

gations.  In the la)er case, the tax-

FOR SOME time now there have  

been murmurs of a tax revolt 

amongst South African taxpayers.  

For too many reasons to mention, 

South African taxpayers, sometimes 

publicly, contemplate the notion of 

disregarding their tax obligations. 

The SARS Commissioner has  

taken note of the pervasive disillu-

sionment amongst taxpayers, and 

noted his concern at this year’s  

Tax Indaba.  However, the reality is 

that, while a significant number of 

us ponder the feasibility of a tax  

revolt, it is already too late to close 

the stable door. 

 

Is a tax revolt legal? 
In the average person’s reverie, a  

tax revolt is a situation where tax-

payers in an act of solidarity resolve 

to abstain from their civic duty of 

paying their taxes.  This may be in 

protest against tax policy, where 
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COMMENT 

tion”).  The expat landscape changed 

when this amendment was pro-

mulgated, which means that from  

1 March 2020 expats would be liable 

for tax in South Africa on their  

foreign services income insofar as  

it exceeds R1 million. 

National Treasury and SARS 

forged ahead with the amendment, 

despite being forewarned of the pos-

sible consequences.  This forced the 

hand of many expats (we can a)est 

to this from our tax practice), who 

have now decided to cease their tax 

residency specifically to avoid being 

caught by the amendment. 

 

What does this mean for SARS? 
It must be understood that, whilst 

the largest contributor to national 

revenue is personal income taxes, 

there is a comparatively small num-

ber of taxpayers in this segment 

who bear most of this burden. 

The taxpayers who seem to be 

leaving our shores are some of those 

relatively high earners on whom 

SARS relies quite heavily.  These  

taxpayers are now lost to the fiscus 

forever—and it may appear that 

National Treasury’s  and SARS’  

myopic policy formulation would 

amount to an own goal. 

 

What does this mean for taxpayers? 
For those of us who have chosen  

to go down with the ship, so to 

speak, it means that SARS will have 

to scratch harder to extract taxes 

from the individuals who remain.  

With the prevailing budget short-

fall, taxpayers can expect increased 

aggression from SARS when it col-

lects taxes this season. 

Moreover, to entice some of 

those taxpayers who have lost their 

fear of prosecution to re-join the  

tax base, SARS has promised that 

non-compliance will be met with 

criminal sanction.  In short, some 

taxpayers may face a torrid tax sea-

son this year—and it may be wise  

to partner with an a)orney who 

knows how to go toe-to-toe with 

SARS, to help them brave the storm. 

yet legal) act of defiance would be  

to cease your tax residency, in  

which case SARS would no longer 

have a claim to your worldwide  

income and capital gains. 

Arguably, it is this manifestation 

of a tax revolt that is currently most 

prevalent, and the one giving SARS 

heart palpitations. 

 

The exodus from the SA tax net 
With the surge of reports on cor-

ruption, together with the dismal  

economic outlook, the omnipresent 

threat of a downgrade, and the un-

stable political climate in our coun-

try, many South Africans choose  

to leave the country permanently  

in search of greener pastures. 

Leaving the country for these 

reasons, however, does not consti-

tute a tax revolt per se—even if 

SARS’ recent ineptitude may have 

been one of the driving factors in 

these individuals giving up on South 

Africa. 

The tax revolt we are speaking  

of is the one that has its genesis in 

the amendment to Section 10(1)(o)(ii) 

of the Income Tax Act (colloquially 

referred to as “the expat exemp-

payer somehow legitimises their 

behaviour—oEen because they do 

not think that they have to contri 

bute to a leaky bucket, or they feel 

they have already contributed more 

than their fair share. 

These motives may also be a  

veneer for the actual reason for 

adopting a non-compliant lifestyle, 

which is that the taxpayer has  

lost their fear of prosecution.  It is 

the constituency of the la)er two 

groups that is growing in our coun-

try. 

In any event, no ma)er how  

you cut it, these types of tax revolts 

are illegal and cannot be rationalised. 

 

Legal tax revolts 
There is however a second type of 

tax revolt—a less unscrupulous 

kind, where taxpayers deprive the 

taxman of revenue by using legal 

means. 

On a small scale, this may be 

achieved by consuming zero-rated 

goods only, or by kicking your  

smoking habit and adopting a tee-

total lifestyle, thereby depriving  

the state of VAT and sin taxes.  A 

more drastic (and far more effective, 
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Jean du Toit is a senior tax attorney at Tax 
Consulting SA. 

 

 

 

KEY UPCOMING TAX SUBMISSION DATES 
 

Personal income tax returns, 2019 tax year 
31 Oct 2019 Personal income tax returns (filed at a SARS branch) [deadline passed] 
4 Dec 2019 Personal income tax returns (e-filing, non-provisional taxpayers) 
31 Jan 2020 Personal income tax returns (e-filing, provisional taxpayers) 
 

Provisional tax returns 
29 Feb 2020 Second period, 2020 tax year 
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No-one likes to pay tax—that’s a fact.  If you 
don’t believe me, ask yourself whether you 
would happily hand over the same amount to 
the government if paying tax became voluntary. 

Yeah … just what I thought. 

However, there is a difference between a  
natural disinclination to feel overjoyed about 
handing over a huge chunk of one’s hard-
earned cash to the state—especially when 
one’s one needs and those of their family need 
to be met—but when a country’s population 
starts actively revolting against their govern-
ment’s tax collection agency, that country is 
heading for big trouble. 

Now in the South African context, one tends to 
think of revolt and protests in terms of block-
ading roads, burning tyres, and intimidating 
those who decline to take part.  However, the 
tax revolt that is taking place currently is  
happening underneath the radar.  

For instance, the almost 80% of Gauteng’s  
residents who are currently refusing to pay 
their e-toll bills are doing so silently—but  
this does not make their actions any less deter-
mined to bring about the total collapse of a 
system that they consider to be unjust.  Like-
wise, every undeclared cash sale, every fiddled 
VAT return, every inflated travel log book—all of 
these are sending out a message that Messrs 
Kieswetter, Mboweni, and Ramaphosa would 
do well to take note of. 

Wielding a bigger stick, however, is not the 
answer.  South Africans want to see that the 
money that they pay in tax (in all its varied 
forms) is being used wisely and honestly.  While 
I certainly cannot condone tax evasion (parti-
cularly as a tax practitioner), I have to question 
why otherwise law-abiding citizens should be 
100% forthcoming in their tax affairs when  
hundreds of billions of rands of taxpayer money 
has been diverted away from schools, hospi-
tals, and roads towards things like Nkandla,  
the back pockets of the politically-connected, 
and the bottomless pits that our state-owned 
enterprises have become? 

Long-standing subscribers to Tax Breaks will 
probably recall some of the skirmishes that  
I’ve had over the years with various SARS 
spokespersons who have taken umbrage to 
something I may have written.  At one point my 
Monday mornings seemed incomplete without 
a telephonic roasting from Adrian Lackay. 

However, being collared by Logan Wort about 
12 years ago and being treated to a polite but 
firm lecture about ‘tax morality’ really took the 
cake for me.  I argued that tax obligations began 
and ended with the letter of the law.  Mr Wort 
saw a ‘moral obligation’ to pay one’s taxes.  We 
ended up agreeing to disagree on that one. 

That said, given some of the stuff that’s gone on 
in SA since then—especially during the Zuma 
presidency—perhaps it’s time for our leaders to 
heed the ‘tax morality’ lecture before expecting 
taxpayers to follow suit? 

ignored when one considers no tax 

being paid in terms of a sale struc-

tured as a repurchase of shares, as 

opposed to tax at an effective rate  

of 22.4 per cent (in the case of shares 

held on capital account) being paid 

in terms of a conventional sale. 

The benefits achieved were, how-

ever, substantially curtailed by the 

introduction in 2017 of provisions 

(through substantial amendments 

to Section 22B of the Act and to  

Paragraph 43A of the Eighth Sche-

dule) to counter the perceived abuse 

of the tax dispensation discussed 

above. 

However, notwithstanding these 

amendments, not all variations of 

transactions were caught as the  

provisions were just not broad 

enough.  Most notably, certain tran-

sactions which had the effect of di-

luting shareholdings (so-called sub-

scription and dividend transactions) 

prior to disposal of the relevant 

shares were not caught. 

The la)er transactions typically 

involved a target company declaring 

THE FAVOURABLE tax treatment 

afforded to dividends, in contrast  

to other forms of income (including 

capital gains subject to capital gains 

tax) in terms of South African tax 

law, has resulted in many oppor-

tunities for tax arbitrage—especially 

where one is dealing with the sale  

of shares. 

Given that dividends are general-

ly exempt from tax in terms of  

the Income Tax Act, and in certain 

instances (most notably payments 

by South African tax resident com-

panies to other South African tax 

resident companies) exempt from 

dividends tax, many transactions 

have typically been structured to 

take advantage of the favourable 

dispensation afforded to dividends. 

A classic example would be for  

a corporate shareholder to exit its 

share investment in a company by 

means of a share repurchase tran-

saction, as opposed to the direct  

sale of shares.  There are many com-

mercial benefits of doing so, but  

the tax benefit definitely cannot be 

TAX ANTI-AVOIDANCE MEASURES 

TAX BREAKS   

‘Dividend-stripping’ activities come under SARS’ microscope 

Share repurchase and profit 
extraction transactions 

 

By: MIKE BENATELLO 

The favourable tax treatment of dividends provides both the incentive and the opportunity for tax arbitrage—
hence the Finance Minister’s greater focus on share sale transactions. 
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requirements, i.e. a qualifying inter-

est and extraordinary dividend, are 

present. 

Fortunately, where a deemed 

disposal has occurred and, later on, 

an actual disposal of the same  

shares occurs triggering the same 

provisions, then any extraordinary 

dividend determined on the actual 

disposal is only included in proceeds 

to the extent that it has not pre-

viously been included as proceeds  

in terms of the deemed disposal.  The 

la)er is to avoid double taxation! 

Notwithstanding all of the  

above, there are still possibilities  

to repurchase shares and make use 

of the favourable tax dispensation 

that would not be caught by these 

specific anti-avoidance provisions, 

given that the provisions only apply 

to corporate shareholders that  

hold qualifying interests, where such 

shareholders received extraordinary 

dividends in the relevant 18 month 

period prior to (or as part of) the dis-

posal. 

For example, an unlisted com-

pany having a corporate shareholder 

holding 51 per cent of the equity 

shares (‘A’) and another corporate 

shareholder holding 49 per cent of 

the equity shares (‘B’) is still able to 

repurchase the 49 per cent equity 

shares held by B in terms of a  

specific share buy-back and afford  

tion is no!  When a deemed disposal 

is triggered in terms of these provi-

sions, one still needs to consider 

whether the corporate shareholder 

held a qualifying interest in the  

target company in the 18 month pe-

riod prior to the deemed disposal. 

In our example, this requirement 

would be met. 

Secondly, one needs to determine 

whether an extraordinary dividend 

was received or had accrued to the 

corporate shareholder in that pe-

riod.  If yes, then the deemed dispo-

sal would have the effect that a  

portion of the dividend would be 

included as proceeds in the determi-

nation of the capital gain arising  

pursuant to the deemed disposal.  If 

no, then the deemed disposal would 

not result in any negative tax conse-

quences. 

The provisions are, therefore, 

clearly aimed at addressing the divi-

dend-stripping type transactions as 

discussed above.  The provisions  

are also framed widely and could 

include, for example, shares issued 

by the target company to a share-

incentive scheme where this would 

have the effect that the effective 

interest of a corporate shareholder 

would reduce, resulting in a deemed 

disposal. 

However, as mentioned, this is 

only cause for alarm where the other 

a substantial dividend to the existing 

shareholders prior to a prospective 

shareholder subscribing for shares 

in the target company, which would 

have the effect of reducing the  

effective interest of the existing 

shareholders to nominal percen-

tages. 

The proceeds derived on the sub-

scription would then, typically, be 

applied in se)lement of the divi-

dend declared to the existing share-

holders.  The nominal holdings of 

the existing shareholders would 

then be bought back at a date in  

the future, typically, more than 18 

months into the future to avoid the 

application of certain anti-avoidance 

provisions. 
 

Share transactions under the micro-
scope 
These types of transactions have  

not gone unnoticed, and the Finance 

Minister indicated in his 2019 Budget 

speech that provisions would be in-

troduced with effect from 20 Febru-

ary 2019 to counter the perceived 

abuse associated with these types  

of transactions (referred to as divi-

dend stripping transactions). 

Based on the Taxation Laws 

Amendment Bill 2019, these provi-

sions are broad—and their applica-

tion would, in very simplistic terms, 

result in a ‘deemed disposal’ if  

there is a reduction in the effective 

interest of the corporate sharehol-

ders in a target company pursuant 

to the issue of shares by the target 

company. 

So for example, if a corporate 

shareholder holds 100 per cent of  

the equity shares in an unlisted  

target company and the target  

company issues shares to a new 

shareholder such that the corporate 

shareholder’s shareholding is diluted 

from 100 per cent to 70 per cent in 

the target company, then the corpo-

rate shareholder is deemed to have 

disposed of 30 per cent of the equity 

shares in the target company. 

Does this mean that the provi-

sions apply and one needs to deter-

mine a gain on the market value  

of the shares deemed to have been 

disposed?  The answer to this ques-
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Notwithstanding the cumbersome anti-avoidance provisions, commercial share repurchase transactions 
can be structured tax effectively and still withstand SARS’ scrutiny.       Picture credit: Pixabay.com 
(https://pixabay.com/photos/entrepreneur-idea-competence-vision-1340649/) 
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oped by advisors, and ultimately 

considered by SARS authorities and 

National Treasury. 

Commercially there is still a place 

for share repurchase transactions—

for example, the buying out of  

minorities—and these can be struc-

tured tax-effectively in the current 

B dividend treatment which means 

that (subject to the General Anti-

Avoidance Regime not applying) B 

will suffer no taxes on the exit of  

its 49 per cent shareholding. 

These provisions will no doubt  

be amended over time as more varia-

tions of these transactions are devel-

tax dispensation notwithstanding 

the cumbersome anti-avoidance  

provisions. 

Mike Benatello is a tax executive at  
ENSafrica. 

fective tax rate for capital gains is 

40% of the normal rate applicable.  

For example, if you are an indivi- 

dual on the maximum marginal  

rate, any additional income earned 

within that tax band is taxed at 45%, 

whereas taxable capital gains are 

taxed at 18% (i.e. 40% of 45%). 

In addition, taxable capital gains 

in the hands of individual taxpayers 

benefit from a separate annual ex-

emption—the first R40 000 of other-

wise taxable capital gains in a parti-

cular tax year is effectively tax-free. 

Using a simple example, additio-

MUCH OF the decision as to whe-

ther a particular item falls under 

Capital Gains Tax or normal income 

tax depends on whether the pro-

ceeds or expense is of a ‘capital  

nature’.  So it would naturally be 

helpful if the Income Tax Act de-

fined these terms.  Unfortunately,  

it doesn’t—so how does a taxpayer 

know which one applies? 

 

Why the distinction is important 
It’s important because while any 

amount received that is regarded  

as ‘revenue’ is fully taxable, the ef-

With no specific definition in the Income Tax Act, it’s o%en le% to the 

courts to decide 

The difference between  
capital and revenue 

 

By: STEVEN JONES 

The distinction is often finely balanced, and is determined by a variety of factors. 
Picture credit: Pixabay.com (https://pixabay.com/photos/vintage-scale-balance-balance-scale-2862708/) 
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nal trading profit of R100 000 for a 

sole trader already at the 45% mar-

ginal rate will a)ract additional tax 

of R45 000.  The same R100 000 rea-

lised as a capital gain will mean that 

the resultant tax bill increases by 

only R10 800. 

Any taxpayer in this situation 

would be keen on saving R34 200 in 

tax, and would thus be keen to  

have their gain treated as capital.  

SARS, of course, being under pres-

sure to maximise tax collections, 

would prefer that the gain be treated 

as revenue.  However, determining 

the nature of the gain is by no means 

a clear-cut case. 
 

How something seemingly simple can 
become complicated 
In simple terms, ‘revenue’ refers to 

the income that you earn from  

buying and selling goods, rendering  

services, earning rent, and receiving 

interest.  On the other hand, ‘capital’ 

refers to the structure that is used  

to earn income. 

For example, a manufacturer 

makes hand tools and sells these to 

hardware stores.  The profit that it 

makes from selling these tools is  

regarded as income, whereas the 

machinery on which the tools are 

manufactured are considered to be 

part of their income-earning struc-

ture, and should such machinery be 

sold (because it is being replaced 

with newer technology), any gains 

made would be capital. 

In Commissioner for Inland Reve-

nue v Visser [1937 TPD 77, 8 SATC 271], 

the court drew an analogy between 

a tree and its fruit.  The tree in this 

case represents the structure by 

which fruit is produced, which repre-

sents capital, while the fruit itself, 

which is sold to earn income, would 

be revenue. 
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Revenue v Sto( [1928 AD 252, 3 SATC 

253], it was stated that “[t]he primary 

intention with which property is 

acquired is conclusive as to the  

nature of the receipt arising from 

the realisation of that property, un-

less other factors intervene which 

show that it was sold in pursuance 

of a scheme of profit–making”. 

However, the determination of a 

person’s intention requires more 

than a superficial assessment, ac-

cording to the judge in ITC 1719 

[(2001) 64 SATC 73 (SEC)], who said 

that the intention of a taxpayer 

must “be determined not on the bare 

bones of the relevant transactions, 

but on the conspectus of all the  

relevant facts and a)endant circum-

stances”. 

If a taxpayer has mixed purposes, 

the court will try to establish and 

give effect to the main or dominant 

purpose.  That said, it was deter-

mined in Secretary for Inland Reve-

nue v The Trust Bank of Africa Ltd 

[1975 (2) SA 652 (A), 37 SATC 87] that 

in order for a profit to be regarded  

as being of a capital nature, “a tax-

payer is not obliged to exclude the 

slightest contemplation of a profita-

ble resale”.’ 

Returning to the Sto( case, the 

court held that when making the 

However, this analogy is not fool-

proof.  If the taxpayer owns a forest 

plantation, the land on which the 

trees are planted is the capital ele-

ment, while the trees themselves in 

this case would be sold to produce 

income, which would be revenue. 

 

Tests applied by the courts in deter-
mining whether an amount is capital 
or revenue 
There are a number of tests that can 

be applied in determining whether 

an amount should be treated as capi-

tal or revenue, including the nature 

of the taxpayer’s business activi- 

ties, the frequency of similar tran-

sactions, the financial position of the 

taxpayer, and even the taxpayer’s 

occupation.  However, the most  

common issues that are considered 

by the courts in capital-vs-revenue 

cases fall under the headings below. 

 
The intention of the taxpayer 

Most of our court decisions concer-

ning the determination of an 

amount as capital have revolved 

around the intention of the tax-

payer. 

The question is asked: “When  

you originally bought this asset, 

what did you intend to do with  

it?”  In Commissioner for Inland  

decision to sell a particular asset, a 

taxpayer is entitled to sell it in a 

manner that will give them the best 

advantage.  Selling an asset in this 

manner will not in itself change the 

character of the proceeds from capi-

tal to revenue, or vice-versa. 

Berea Park Avenue Properties 

(Pty) Ltd v Commissioner for Inland 

Revenue [1995(2) SA 411 (A), 57 SATC 

167] deals specifically with the con-

version of blocks of flats to sectional 

title.  In this case, the court came to  

a similar finding to that of Sto(, i.e. 

that the conversion itself has no 

bearing on the taxpayers intention 

regarding the initial purchase as well 

as the subsequent sale. 

The same court also held that the 

mere delay of a sale in the hope of 

obtaining a be)er price will also 

have no bearing on whether the 

eventual proceeds are capital or  

revenue. 

 
Length of time for which an asset  

is held 

How long an asset is intended to be 

held for is an indication of whether 

the eventual proceeds upon disposal 

thereof.  For instance, in determining 

whether a particular amount laid 

out is of a capital nature, the judge in 

Vallambrosa Rubber Company v 

Farmer [1910 SC 519, 5 TC 529]  

expressed the opinion that capital 

expenditure is an amount that is 

likely to be spent “once and for all”, 

whereas expenditure of a revenue 

nature is more likely to be recurring. 

The courts have also held that 

goods or services that are consumed 

either upon purchase thereof or 

within a short period of time are 

considered to be of a revenue na-

ture, whereas goods that are inten-

ded to be a ‘once-off’ or fairly long-

term purchase are more likely to  

be treated as capital.  Expenses bea-

ring the hallmark of a fixed, capital 

investment is that it is acquired  

“for be)er or for worse”, or “for 

keeps”, and will only be disposed of  

if some unusual, unexpected, or  

special circumstance, warranting  

or inducing disposal, supervened 

(Barnato Holdings Ltd v Secretary 
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for Inland Revenue [1978(2) SA 440 

(A), 40 SATC 75]). 

Finally, expenses that create a 

long-term, or ‘enduring’ benefit, tend 

to be treated as capital.  According  

to Lord Cave in the British case 

Atherton v British Insulated & Helsby 

Cables, Ltd 10 TC 155, “when an  

expenditure is made, not only once 

and for all, but with a view to  

bringing into existence an asset or 

an advantage for the enduring bene-

fit of a trade, I think that there is 

very good reason (in the absence  

of special circumstances leading to 

an opposite conclusion) for treating 

such an expenditure as properly 

a)ributable, not to revenue, but to 

capital”. 

However, while a lengthy holding 

period may be indicative of a capital 

intent, the period of holding is far 

less important than other factors 

such as the taxpayer’s intention in 

buying and selling the asset, and the 

manner in which the asset is dealt 

with (Natal Estates Ltd v Secretary 

for Inland Revenue [1975(4) SA 177 (A), 

37 SATC 193]).  A taxpayer can thus 

hold an asset for a relatively short 

period and still have the proceeds  

of sale regarded as a capital receipt.  

At the same time, another asset  

can be held for many years, yet still 

have the proceeds treated as reve-

nue. 

 

Compensation receipts 

Many taxpayers are faced with a 

dilemma when it comes to compen-

sation receipts, particularly from 

insurance.  For example, if a factory 

building burns down in its entirety, 

TAX BREAKS   

with the flames destroying the plant, 

raw materials, computer equipment, 

etc., how is the receipt from the  

insurance company treated?  Does  

it represent capital or revenue? 

The test developed by the courts 

to enable taxpayers to make a  

decision in this regard is the so- 

called ‘filling a hole’ test, which asks 

the following question: “Which ‘hole’ 

is the compensation intended to  

fill?  Is it intended to fill a ‘hole’ in  

the taxpayer’s income-earning struc-

ture, or is it intended to fill a ‘hole’  

in profits?”  If it is the former, then 

the receipt is capital, whereas if it is 

the la)er, then the receipt is reve-

nue. 

It oEen happens that a capital 

item has been partially wri)en off 

for tax purposes, i.e. wear and tear 

has been claimed.  In this case, any 

‘recovery’ of wear and tear is consi-

dered to be a recoupment for tax 

purposes, with such recoupment 

being treated as a revenue receipt. 

If the amount received exceeds 

the original cost, then any excess  

will be treated as a capital gain. 

 

The burden of proof 
However, as in most cases when it 

comes to tax, it is up to the tax- 

payer to prove whether a particular 

amount should be regarded as in-

come or as capital, as provided in 

Section 82.  The courts confirmed 

this principle in Commissioner for 

Inland Revenue v Middelman [1991(1) 

SA 200 (C), 52 SATC 323], in which  

the judge stated that in order to  

discharge this burden of proof, a  

taxpayer must “establish his case  

on a balance or a preponderance of 

probabilities”. 

The judge in this case went on  

to state that “[i]t is the function of 

the court to determine on an objec-

tive review of all the relevant facts 

and circumstances what the motive, 

purpose and intention of the tax-

payer were.  Not the least important 

of the facts will be the course of  

conduct of the taxpayer in relation 

to the transactions in issue, the na-

ture of his business or occupation, 

and the frequency or otherwise of 

his past involvement or participa-

tion in similar transactions”. 

In capital vs. revenue disputes 

the legal principles are well estab-

lished, and the vast majority of cases 

are won or lost on the facts.  The  

importance of establishing the  

true facts by gathering sufficient 

evidence therefore cannot be over-

emphasised. 

 

Many of the court cases cited were 

handed down during a time before 

the use of gender-neutral language 

became more widespread.  Accor-

dingly, unless the context clearly  

indicates otherwise (i.e. when the 

gender of a party to the case is  

identified or implied), references to 

the male gender should not be con-

strued as excluding cases where a 

taxpayer is female, or a corporate 

entity. 

Steven Jones, Hons B Compt M Com B Th, is  
a registered SARS tax practitioner, a practi-
cing member of the South African Institute  
of Professional Accountants, and the editor 
of Tax Breaks Tax Breaks Tax Breaks Tax Breaks and Personal FinancePersonal FinancePersonal FinancePersonal Finance. 

Relying solely on SARS’ interpretations results in a one-sided view 

Know when your tax practi-
tioner is working for SARS 

 

TAX PRACTITIONERS 

By: JONTY LEON 

a legal background, turn a blind eye 

to South African tax legislation  

and rather submit to the ever-

IT IS an unfortunate sight when tax 

advisors from varied backgrounds, 

but more so those who do not have  

dominating “views” of SARS.  

Arguing with such an advisor 

who uses “SARS said…” or “SARS’  

Interpretation Note…” is like screa-

ming into a black hole.  Unlike for 

practicing a)orneys, who are offic-

ers of the Court and must serve  

the Court to come to the correct  

decision, the tax practitioner plays  

a different role. 

SARS’ views are unavoidably  

one-sided, and the ethically-correct 
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In terms of Section 102 of the  

Tax Administration Act, the onus  

of proving, “that an amount, trans-

action, event or item is exempt or  

otherwise not taxable”, falls on the 

taxpayer.  Thus, the taxpayer bears 

the onus of proving that they are 

“innocent” on a balance of proba-

bilities. 

Our courts, in a decision by the 

Special Court in ITC 43, held  

that “in the case of all things being 

equal, we are bound to decide in  

favour of the Commissioner.”  This 

means that the starting point for 

any tax planning or compliance  

advice, including SARS disputes, 

should be whether the taxpayer  

has passed the burden of evidential 

proof. 

 

The law will seal the deal 
It is so important to have a legally 

literate tax advisor with tax court 

experience, who is capable and  

willing to use all available legal wea-

ponry in their arsenal to advance 

your case. 

More importantly, to ensure that 

the advice given to you prior to  

you even needing to step foot in a 

court is holistic and grounded in  

law, not on SARS’ opportunistic in-

terpretation of the law. 

The next time you get an audit 

finding or your tax advisor hammers 

on “SARS will say this” and “SARS 

will say that”, be mindful of what  

the Constitutional Court has said 

about the views of SARS—that they 

‘best be avoided’. 

A tax advisor is there to serve  

the taxpayer’s interests, not the in-

terests of SARS. 

sors seem to forget this and play 

straight into the field of SARS’ collec-

tion priorities. 
 

The full might of the letter of the law 
Our Constitutional Court has clearly 

stated that SARS’ view cannot be 

relied upon, and specifically refers to 

SARS’ Interpretation Notes.  In the 

ConCourt case Marshall and Others 

v Commissioner: SARS, the Court 

stated as follows: “Why should a  

unilateral practice of one part of  

the executive arm of government 

play a role in the determination of 

the reasonable meaning to be given 

to a statutory provision? … In those 

circumstances it is difficult to see 

what advantage evidence of the  

unilateral practice will have for the 

objective and independent interpre-

tation by the courts of the meaning 

of legislation, in accordance with 

constitutionally compliant precepts.  

It is best avoided.’ 

This judgement is damning 

against SARS, and goes on to state 

that “[d]eference to an administra-

tive body’s own interpretation of  

the meaning of a statute which it  

is responsible for implementing 

should be avoided, particularly when 

the administrative body is party to 

the litigation.” 
 

The legally-literate tax advisor 
With the law in hand, a tax advisor 

that has been to Tax Court is an  

invaluable weapon.  Having stood 

toe-to-toe with SARS on many occa-

sions and having insight into their 

strengths and weaknesses, but more 

importantly understanding the legal 

obligations to win a case, becomes 

the only reliable stronghold to a 

daunting fight against the great  

collector, SARS. 

space for a tax practitioner to ope-

rate is to provide balance to the 

equation, whilst always ensuring  

full compliance. 

 

Legally blind tax advisors 
When a tax advisor only makes use 

of the views, or releases of SARS to 

determine what is best in one’s  

situation, which occurs more oEen 

than we like to believe; it generally 

ends with the taxpayer inadvertent-

ly and unnecessarily compromising 

their position, in favour of SARS. 

A true tax advisor must read  

the law.  If this is not the starting 

point of their advice, there is already 

a problem—and the advisor sets  

the client on a trajectory of paying 

too much tax, or selling a tax service 

which is not really needed. 

With the correct interpretation 

of the law, the tax advisor has a 

chance.  Without it, SARS reigns  

supreme, swinging its sceptre in fa-

vour of its own agenda. 

The issue with a tax advisor  

taking the words of SARS as gospel, 

is that SARS is a litigating party to 

any dispute with a taxpayer.  It is 

therefore inconceivable that SARS’ 

views on legislation, “must be cor-

rect”.  SARS has one job, to collect  

as much revenue from the taxpayer 

as possible, and not to provide ways 

for the taxpayer to reduce their  

liability.  For some reason, tax advi-

Jonty Leon is an expatriate tax legal mana-
ger at Tax Consulting SA. 

Moment of truth 

“The difference between tax  

avoidance and tax evasion is  

the thickness of a prison wall.” 
 

Denis Healey (1917-2015) 
 

Member of the British Labour Party  

(1952-1992) and former Chancellor of  

the Exchequer (1974-1979). 


